The regulations state that the provision of health care through a cafeteria plan or other flexible benefit arrangement constitutes a group health plan subject to COBRA. 427 However, the COBRA continuation coverage requirements apply only to the type and level of coverage that a qualified beneficiary is actually receiving under the cafeteria plan or flexible benefit arrangement. 428 A cafeteria plan itself is not a group health plan subject to COBRA. A cafeteria plan is simply an election vehicle that employees use to elect qualified benefits on a pre-tax basis. However, any group health plan elected through the cafeteria plan (including a health FSA) is subject to COBRA.

/Footnote/ 427Regs. Section 54.4980B-2, Q&A-1(a).

/Footnote/ 428Regs. Section 54.4980B-2, Q&A-8.

COBRA premium payments for health continuation coverage (including health FSAs) can be deducted on a pre-tax basis through a cafeteria plan under final regulations issued by the IRS on March 23, 2000. 429

/Footnote/ 429Regs. Section 1.125-4(c)(3)(iv).

